* IN THE ,HIGH COURT OF DELHI AT NEW DELHI
Reserved on : 13" November, 2018
. Date of decision :18" December, 2018
T O.M.P. 306/2009 '
SH. INDERJIT BAJAJ & ORS. ... Petitioners
Through: Mr. Manish Maklrigg, prM’}éo&a:tf.

(M:9810043363)
‘*‘L'Haainw P g
versus 'Hich :” ,{:‘,dm}al Depar

SH. SUBHASH CHANDER BAJAJ & ORS. ' ..... RespondeRtdb
Through: Mr. Manish Vashisht, Mr. Sameer
Vashisht and Mr. Kapil Gupta,
Advocates for Respondent Nos.1 to 3.
(M:9871657630)
Mr. K.P. Mavi, Advocate for
Respondent No.5. (M:9810435717)

CORAM: S
JUSTICE PRATHIBA M. SINGH
JUDGMENT
Prathiba M. Singh, J.

1. The present petition is'ﬁl,‘e'dlby the Petitioner challenging the award

dated 27" March, 2009 passéd by thé.Ld. Sdle Arbitrator. The background

of the dispute is that Late gh. Amar Nath 'Bajaj - the father of the parties had

four sons, the oldest of them being Sh. Inderjit Bajaj. The other sons are Sh.
Rajinder Kumar Bajaj, Sh. Subhash Chander Bajaj and Sh. Baldev Raj

Bajaj. The family had various businesses including partnership firms, an

HUF and other properties in the name of Sh. Amar Nath Bajaj. During his

lifetime, Sh. Amar Nath Bajaj had made a Will dated 2™ May, 1983. Sh.

Amar Nath Bajaj passed away on 30" January, 1987.

2. Thereafter, there was a deed of retirement from partnership in respect

of the firm M/s Jai Hind Timber Store which is a document in writing dated
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I April, 1997. Apart from these documents, a third document titled
Memorandum of Family Settlement dated 30™ July, 1997 was also entered

into between the parties.
3. Disputes had arisen in respect of the shares of the parties and the

various assets and vide order dated 15™ December, 2003, a Ld. Sole
Arbitrator was appointed to adjudicate the disputes. The Ld. Sole Arbitrator
divided the parties into various groups.

* Group no.1 consisted of Sh. Subhash Chander Bajaj

* Group No.2 and 3 consisted of Sh. Inderjit Bajaj and Sh. Rajinder

Kumar Bajaj and

* Group no.4 consisted of the LRs of Sh. Baldev Raj Bajaj.
4. In tﬁe award, the Ld. Sole Arbitrator initially sets out the entire case
between the parties. The first issue considered by the Ld. Arbitrator was
whether b'y' virtue of the deed of retirement dated 1% April, 1997, Sh.
Subhash Chander Bajaj and Sh. Bald_éy Raj Bajaj of group no.1 and 4 had
retired from the partnership of M/s Jai Hmd Timber Store and whether the
Memorandum of settlement ‘clat'e'.d\"?;()(ﬂ‘f‘"fii}ls}, 1997 was executed by them.
This issue arose because these two groups claimed, in the arbitral
proceedings, that Sh. Inderjit Bajaj i.e. group no.2 was in charge of the
business and several blank papers were signed by them including blank
stamp papers at his behest. The execution of the documents were thus
denied by Groups 1 and 4. The Ld. Sole Arbitrator, after considering the
cvidence of the witnesses came to the following conclusion in respect of this
Issug:

"28. It is significant to note that the original settlement

deed (photocopy RW2(a/3)) at frons page which is a
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stampr paper all the brothers have signed and also on
the other papers of this document. On the first page
showing the date, the month and the year, there is a
correction made in ink in the second digit ‘9’ in the
vear '1997" and the said correction has been signed by
all the brothers. In case this page of the stamp paper
had not been typed before being signed by the brothers
there could not have arisen any occasion for the
correction being made as noted above and ‘then the
same being signed by the brothers. '.
29. This fact alone in my opinion is sufficient to prove
that this story now being concocted by Group No.1 and
4 of Inderjit eldest brother having influence on the
younger brothers and obtaining signatures of the
younger brothers on blank stamp papers and other
papers is incredible.
30. The retirement deed dated I April, 1997 RW2
(a/2) executed on a stamp paper has signatures of all
the partners. Subhash Chander and Baldev Raj
apparently retired from the partnership business of Jai
Hind Timber Store. Subhash Chander admitted in
cross-examination that prior to 1* April, 1997 he was
actively participating in the conduct of the partnership
business but since I April, 1997 he had Stopped
completely  from  participating in  business of
partnership. He had not given any reason for his
stopping in participating in business of partnership
Jfrom I April, 1997 onwards. The only inference is that
he_and Baldev Raj willingly and voluntarily retired
from the said partnership business vide said retirement
deed dated 1* April 1997,
31. The learned counsel Jor Group No.l has argued
that in case the Retirement Deed was a genuine
document, there is no reason why in the family
settlement this business s shown allocated to Grou
No.2 and 3. Mere fact that the brothe :
' _ re, rs have shown
this Izuszpe&y being allocated to Group No.2 and 3 in
the family settlement does nor mean that actually
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Subhash Chander and Baldev Raj had not executed the
retirement deed dated 1I* April, 1997 by which they
retired from the said business.

32. I thus hold that Jain Hind Timber Store belongs to
only Group No.2 and 3 and Group No.l and Group
No.4 have no rights in the said partnership business
since 1% April, 1997. "

Thus, the Arbitrator held that Retirement the deed dated 1% April, 1997 is
valid and duly signed by all the parties.

5. Insofar as the Memorandum of family settlement dated 30" July, 1997
and 1its validity is concerned, the Ld. Arbitrator after perusing the entire

evidence on record and the possession of the properties held by the various

parties, holds as under:

“50. It is settled legal position that in case the family
settlement deed only records the division already made
: orally amongst the family members the same is not
required to be compulsorily registered. In case the -
family settlement deed which is required to be
compulsorily registered has been acted upon even then
the validity of such a settlement deed can be upheld
This family settlement deed in a way partly records the
allocation and division already made as per the will of
the father although no mutations_have been made in
the_municipal records or any-other- official records
giving recognition to such division made under the
will. It is true that the brothers have been in physical
osseSsion of the properties allocated to them as er

the will. All the groups are not challenging the
allocations made as per the will. "

6. From the above findings, it is clear that the Ld. Arbitrator came to a
conclusion that the Memorandum partly records the allocation and division

already made as per the Will and also considered the physical possession of
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the properties allocated as per the Will, as also possession currently held by

the parties.

7. However, the award does not end here, it goes on to hold that the

Memorandum is unfair to Sh. Subhash Chander Bajaj and further holds that
the family, settlement itself partitioned certain joint properties which were
not allocated in the Will ot in the retirement deed. On the basis of that, there
is no evidence led by Group no.2 and 3 to prove that any oral partition had
taken place of the joint properties which were recorded in the Memorandum.
The Ld. Arbitrator holds that since the Memorandum was not duly stamped

and registered, it is invalid. Paragraphs 50 to 54 of the award are set out

herein below:

“50. It is settled legal position that in case the family
settlement deed only records t..he-'division already made
orally amongst the family members the same is not
required to be compulsorily registered. In case the
family settlement deed which is required to be
compulsorily registered-has been'acted upon even then
the validity of such a settlement.deed can be upheld.
This family settlement deed ina way partly records the
allocation and division already made as per the will of
the father although ndo mutations have been made in
. the municipal records or any other official records
giving recognition to such division made under the
will. It is true that the brothers have been in physical
possession of the properties allocated to th
the will. All the groups are not challe
allocations made as per the will.
51. As the family settlement which divides the other
[oint properties is on the face of it appears to be unfair
to_Subhash Chander Bajaj. Thus to that extent the

family settlement cannot be legally sustained.

52. It is pertinent to note that the will of the father
could’

not have partitioned Joint  Hindy property

em as per
nging the
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without consent of the other members of the j:m:nt
Hindu family. Significantly, all the membefs of the joint
Hindu family have agreed to the allocations made in
the will. Be as it may, no overt act has taken p{ace
since the demise of the father in relation to allocations
of the joint family properties. 'As a matter of fac.'t z"he
will had allocated the properties as per the existing
possession with regard to possession of partzgu(ar
property by particular member and that position
continues till date. o
53. The family settlement deed has by itself partzt{oned
certain joint properties which were not allocated in the
will apart from mentioning the existing fact ?f
retirement of the two partners from the partnership
Sfirm M/s. Jai Hind Timber Store.
54. It is true that in so many words the settlement deed
does not refer to earlier executed retirement deed. This
would only show that the family settlement deed has
not been properly drafted. There is no evidence led by
group No2 and 3 to prove that any oral partition of the
joint properties has taken place amongst the brothers
and_the memorandum of settlement only recorded the
same. Mere fact that the deed has been given a title of
memorandum does not itself imply that there had taken
place_at first an oral settlement which was later in
point of time reduced into writing. So this settlement of
deed on the face of it was required to be recistered
compulsorily as_it_divides immovable properties of
value of more than Rs.100/-.  There is no evidence
showing that the settlement deed has been acted upon.
On _this ground also this settlement deed has to be held

as invalid.”
6. By holding so, the Ld. Arbitrator held that the shop-cum-godown no.
1/57 B, Kirti Nagar, New Delhi, is therefore liable to pe divided a
legal heirs of Sh. Amar Nath Bajaj.
9.

mongst the

negias a8 the present petition is concerned, parties have restricted
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their submissions in respect of the ‘legal issue as to whether the
Memorandum of family settlement dated 30™ July, 1997 required

registration and if so, what would be the status of the shop and godown

no.1/57 B, Kirti Nagar, New Delhi.

10. It is the submission of Ld. Counsel for the Petitioner, on the basis of

various judgments, that the Memorandum merely recorded the partition
which was already entered into. There was nothing new that was being done
in the Memorandum and hence it did not require registration. He submitted
that most of the division had already taken place between the parties and the
parties wete in physical possession of their respective properties. He relies
upon two documents i.e. a document allocating Taxpayers Identification
Number (TIN) by the Sales Tax Department which shows that M/s Bajaj
Plywood and Timbers which belonged to the Petitioners i.e. group no.2 and
3 was operating from the said premises. He further relied on a document
dated 6" April, 1999 executed almost two years later in which Sh. Subhash
Chander Bajaj was paid a sum of Rs.6 lakhs; He submitted that the parties
having completely resolved their ‘disputes by entering into the
Memorandum, fhe finding of the Ld. Arbitrator that the Memorandum is
invalid is liable to be set aside. Ld. Counsel further relies on the fact that the
Réspondents are taking contradictory pleas throughout the litigation. In fact,
initi'ally the Respondents sought to challenge the Memorandum as having
not been executed at all in the manner that was presented by the Petitioners.
Once the Ld. Arbitrator recorded findings on this aspect, and the plea of the
Respondents was proved to be false, they thereafter ohjanged their stand in

the present petition. He submitted that the conduct of the Respondents itself

shows that their pleas are malafide. The Memorandum is a validly executed
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document. He relies on the following judgments:
o Hari Shanker Singhania & Ors. v. Gaur Hari Singhania & Ors.
AIR 2006 SC 2488;
e Madan Lal Kapur v. Subhash Kapur & Ors. 105 (2003) DLT 987;
o Amarjeet Lal Suri v. Moti Sagar Suri & Ors. 119 (2005) DLT 295

11.  On the other hand, Ld. Counsel for the Respondents submits that in
the Will dated 2" May, 1983, Sh. Amar Nath Bajaj specifically mentioned
property bearing no.1/57B, Kirti Nagar, however, the bequest in respect
thereof as per the Will dated 2" May, 1983, is as under:

“12.  That rest of the properties not hereby settled
and bequeathed shall remain the Joint Hindu Family
property of my all sons and their family members and

the Karta of the HUF will be my eldest son as per
Hindu Law.

13. + That besides the properties as bequeathed

above whatever properties that I may die possessed of

shall belong to the Joint Hindu Family of my sons, the

. Karta of which will be my eldest.son as per Hindu
Law” X

12.  Thus, the Kirti Nagar property, about which nothing specific was
stated in the Will dated 2™ May, 1983, was to b',e equally divided. He further

submitted that the deed of retirement related only to tii'e firm M/s Jai Hind

Timber Store and no other property. Thus, according to him, the Kirti Nagar
property was never agreed to be given to the Petitioners and the recordal in

the Memorandum to this effect is not as per the oral partition. Mr. Manish
Vashisht, LLd. Counsel also relies on the recent judgment of the Supreme

Court in Shyam Narayan Prasad v. Krishna Prasad & Ors (2018) 7 SCC

%46 to arpue that the Memor i i i
, andum  required registration as per the
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Registration Act as it sought to create a partition in the Memorandum itself
and it was ﬁot a mere recordal of the partition that had taken place. He
submitted that various parties relinquished their shares in the Kirti Nagar
property and such relinquishment would require registration.

13.  The Respondents had also filed a Section 34 petition challenging the
impugned award dated 27™ March, 2009. The challenge in the said petition
was to the findings of the Ld. Arbitrator that the retirement deed dated 1%
April, 1997 was genuinely executed. It was also claimed that the
Memorandum dated 30" July, 1997 was forged and fabricated. However, the
said OMP being*OMP 456/2009 has been dismissed as withdrawn today.
14 With the withdrawal of the said petition, it is c!ear that the

Respondents do not challenge the execution, existence or the fact that the
settlement had taken place. What is challenged is the legal validity of the
Memorandum. A perusal of the Memorandum shows that it consists of the

following two recitals: S .

“... WHEREAS Shri Amar Nath Bajaj. togethe.f"-with his

Jfour sons above named constituted a joint family AND
WHEREAS with the passage of time several immovable
properties were acquired, movable assets were created
and business undertakings were constituted and
established under various names or in the name of one

or more members of the family for the benefit of the
whole family. Share holding in ‘the business and the
properties is in the name of the above mention persons
their family members or the H U F of the above"

mentioned  persons, as per circumstances  found
favourable/beneficial to the business/family ar relevant
times, without having regard to — '

Imes, ratio of share of
individual m('m/;('r.s' in !lwir_/hmily as per Sé‘l;[ggZ’L(g
A hereto. HEREAS Shri Amar Nath Bajaj died on

th )
307 January, 1987 and the Jamily  business and
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